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§ 222.194 Are ‘‘in-kind’’ contributions 
permissible? 

(a) LEAs that are subject to the ap-
plicable matching requirement de-
scribed in § 222.193(a) may use allowable 
third party in-kind contributions as de-
fined below to meet the requirements. 

(b) Third party in-kind contributions 
mean property or services that benefit 
this grant program and are contributed 
by non-Federal third parties without 
charge to the grantee or by a cost-type 
contractor under the grant agreement. 

(c) Subject to the limitations of 34 
CFR 75.564(c)(2) regarding indirect 
costs, the provisions of 34 CFR 80.24 
govern the allowability and valuation 
of in-kind contributions, except that it 
is permissible for a third party to con-
tribute real property to a grantee for a 
project under this program, so long as 
no Federal funds are spent for the ac-
quisition of real property. 

(Authority: 20 U.S.C. 7707(b)) 

CONDITIONS AND REQUIREMENTS 
GRANTEES MUST MEET 

§ 222.195 How does the Secretary make 
funds available to grantees? 

The Secretary makes funds available 
to a grantee during a project period 
using the following procedure: 

(a) Upon final approval of the grant 
proposal, the Secretary authorizes a 
project period of up to 60 months based 
upon the nature of the grant proposal 
and the time needed to complete the 
project. 

(b) The Secretary then initially 
makes available to the grantee 10 per-
cent of the total award amount. 

(c) After the grantee submits a copy 
of the emergency or modernization 
contract approved by the grantee’s 
governing board, the Secretary makes 
available 80 percent of the total award 
amount to a grantee. 

(d) The Secretary makes available up 
to the remaining 10 percent of the total 
award amount to the grantee after the 
grantee submits a statement that— 

(1) Details any earnings, savings, or 
interest; 

(2) Certifies that— 
(i) The project is fully completed; 

and 
(ii) All the awarded funds have been 

spent for grant purposes; and 

(3) Is signed by the— 
(i) Chairperson of the governing 

board; 
(ii) Superintendent of schools; and 
(iii) Architect of the project. 

(Authority: 20 U.S.C. 7707(b)) 

§ 222.196 What additional construction 
and legal requirements apply? 

(a) Except as provided in paragraph 
(b) of this section, a grantee under this 
program must comply with— 

(1) The general construction legal re-
quirements identified in the grant ap-
plication assurances; 

(2) The prevailing wage standards in 
the grantee’s locality that are estab-
lished by the Secretary of Labor in ac-
cordance with the Davis-Bacon Act (40 
U.S.C. 276a, et seq.); and 

(3) All relevant Federal, State, and 
local environmental laws and regula-
tions. 

(b) A grantee that qualifies for a 
grant because it enrolls a high propor-
tion of federally connected children 
who reside on Indian lands is consid-
ered to receive a grant award primarily 
for the benefit of Indians and must 
therefore comply with the Indian pref-
erence requirements of section 7(b) of 
the Indian Self-Determination Act. 

(Authority: 20 U.S.C. 7707(b) and 1221e–3) 

PART 225—CREDIT ENHANCEMENT 
FOR CHARTER SCHOOL FACILI-
TIES PROGRAM 

Subpart A—General 

Sec. 
225.1 What is the Credit Enhancement for 

Charter School Facilities Program? 
225.2 Who is eligible to receive a grant? 
225.3 What regulations apply to the Credit 

Enhancement for Charter School Facili-
ties Program? 

225.4 What definitions apply to the Credit 
Enhancement for Charter School Facili-
ties Program? 

Subpart B—How Does the Secretary Award 
a Grant? 

225.10 How does the Secretary evaluate an 
application? 

225.11 What selection criteria does the Sec-
retary use in evaluating an application 
for a Credit Enhancement for Charter 
Schools Facilities grant? 
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225.12 What funding priority may the Sec-
retary use in making a grant award? 

Subpart C—What Conditions Must Be Met 
by a Grantee? 

225.20 When may a grantee draw down 
funds? 

225.21 What are some examples of impermis-
sible uses of reserve account funds? 

AUTHORITY: 20 U.S.C. 7223, unless otherwise 
noted. 

SOURCE: 70 FR 15003, Mar. 24, 2005, unless 
otherwise noted. 

Subpart A—General 

§ 225.1 What is the Credit Enhance-
ment for Charter School Facilities 
Program? 

(a) The Credit Enhancement for 
Charter School Facilities Program pro-
vides grants to eligible entities to as-
sist charter schools in obtaining facili-
ties. 

(b) Grantees use these grants to do 
the following: 

(1) Assist charter schools in obtain-
ing loans, bonds, and other debt instru-
ments for the purpose of obtaining, 
constructing, and renovating facilities. 

(2) Assist charter schools in obtain-
ing leases of facilities. 

(c) Grantees may demonstrate inno-
vative credit enhancement initiatives 
while meeting the program purposes 
under paragraph (b) of this section. 

(d) For the purposes of these regula-
tions, the Credit Enhancement for 
Charter School Facilities Program in-
cludes grants made under the Charter 
School Facilities Financing Dem-
onstration Grant Program. 

(Authority: 20 U.S.C. 7223) 

§ 225.2 Who is eligible to receive a 
grant? 

The following are eligible to receive 
a grant under this part: 

(a) A public entity, such as a State or 
local governmental entity; 

(b) A private nonprofit entity; or 
(c) A consortium of entities described 

in paragraphs (a) and (b) of this sec-
tion. 

(Authority: 20 U.S.C. 7223a; 7223i(2)) 

§ 225.3 What regulations apply to the 
Credit Enhancement for Charter 
School Facilities Program? 

The following regulations apply to 
the Credit Enhancement for Charter 
School Facilities Program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants and Agreements with Institu-
tions of Higher Education, Hospitals, 
and other Non-Profit Organizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Edu-
cational Provisions Act—Enforce-
ment). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 

(8) 34 CFR part 84 (Governmentwide 
Requirements for Drug-Free Workplace 
(Grants)). 

(9) 34 CFR part 85 (Governmentwide 
Debarment and Suspension (Non-
procurement)). 

(10) 34 CFR part 97 (Protection of 
Human Subjects). 

(11) 34 CFR part 98 (Student Rights in 
Research, Experimental Programs, and 
Testing). 

(12) 34 CFR part 99 (Family Edu-
cational Rights and Privacy). 

(b) The regulations in this part 225. 

(Authority: 20 U.S.C. 1221e–3; 1232) 

§ 225.4 What definitions apply to the 
Credit Enhancement for Charter 
School Facilities Program? 

(a) Definitions in the Act. The fol-
lowing term used in this part is defined 
in section 5210 of the Elementary and 
Secondary Education Act of 1965, as 
amended by the No Child Left Behind 
Act of 2001: 

Charter school 

(b) Definitions in EDGAR. The fol-
lowing terms used in this part are de-
fined in 34 CFR 77.1: 
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Acquisition 
Applicant 
Application 
Award 
Department 
EDGAR 
Facilities 
Grant 
Grantee 
Nonprofit 
Private 
Project 
Public 
Secretary 

(Authority: 20 U.S.C. 7221(i)(1); 7223d) 

Subpart B—How Does the 
Secretary Award a Grant? 

§ 225.10 How does the Secretary evalu-
ate an application? 

(a) The Secretary evaluates an appli-
cation on the basis of the criteria in 
§ 225.11. 

(b) The Secretary awards up to 100 
points for these criteria. 

(c) The maximum possible score for 
each criterion is indicated in paren-
theses. 

(Authority: 20 U.S.C. 7223; 1232) 

§ 225.11 What selection criteria does 
the Secretary use in evaluating an 
application for a Credit Enhance-
ment for Charter School Facilities 
grant? 

The Secretary uses the following cri-
teria to evaluate an application for a 
Credit Enhancement for Charter 
School Facilities grant: 

(a) Quality of project design and signifi-
cance. (35 points) In determining the 
quality of project design and signifi-
cance, the Secretary considers— 

(1) The extent to which the grant 
proposal would provide financing to 
charter schools at better rates and 
terms than they can receive absent as-
sistance through the program; 

(2) The extent to which the project 
goals, objectives, and timeline are 
clearly specified, measurable, and ap-
propriate for the purpose of the pro-
gram; 

(3) The extent to which the project 
implementation plan and activities, in-
cluding the partnerships established, 
are likely to achieve measurable objec-
tives that further the purposes of the 
program; 

(4) The extent to which the project is 
likely to produce results that are 
replicable; 

(5) The extent to which the project 
will use appropriate criteria for select-
ing charter schools for assistance and 
for determining the type and amount 
of assistance to be given; 

(6) The extent to which the proposed 
activities will leverage private or pub-
lic-sector funding and increase the 
number and variety of charter schools 
assisted in meeting their facilities 
needs more than would be accom-
plished absent the program; 

(7) The extent to which the project 
will serve charter schools in States 
with strong charter laws, consistent 
with the criteria for such laws in sec-
tion 5202(e)(3) of the Elementary and 
Secondary Education Act of 1965; and 

(8) The extent to which the requested 
grant amount and the project costs are 
reasonable in relation to the objec-
tives, design, and potential signifi-
cance of the project. 

(b) Quality of project services. (15 
points) In determining the quality of 
the project services, the Secretary con-
siders— 

(1) The extent to which the services 
to be provided by the project reflect 
the identified needs of the charter 
schools to be served; 

(2) The extent to which charter 
schools and chartering agencies were 
involved in the design of, and dem-
onstrate support for, the project; 

(3) The extent to which the technical 
assistance and other services to be pro-
vided by the proposed grant project in-
volve the use of cost-effective strate-
gies for increasing charter schools’ ac-
cess to facilities financing, including 
the reasonableness of fees and lending 
terms; and 

(4) The extent to which the services 
to be provided by the proposed grant 
project are focused on assisting charter 
schools with a likelihood of success and 
the greatest demonstrated need for as-
sistance under the program. 

(c) Capacity. (35 points) In deter-
mining an applicant’s business and or-
ganizational capacity to carry out the 
project, the Secretary considers— 

(1) The amount and quality of experi-
ence of the applicant in carrying out 
the activities it proposes to undertake 
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in its application, such as enhancing 
the credit on debt issuances, guaran-
teeing leases, and facilitating financ-
ing; 

(2) The applicant’s financial sta-
bility; 

(3) The ability of the applicant to 
protect against unwarranted risk in its 
loan underwriting, portfolio moni-
toring, and financial management; 

(4) The applicant’s expertise in edu-
cation to evaluate the likelihood of 
success of a charter school; 

(5) The ability of the applicant to 
prevent conflicts of interest, including 
conflicts of interest by employees and 
members of the board of directors in a 
decision-making role; 

(6) If the applicant has co-applicants 
(consortium members), partners, or 
other grant project participants, the 
specific resources to be contributed by 
each co-applicant (consortium mem-
ber), partner, or other grant project 
participant to the implementation and 
success of the grant project; 

(7) For State governmental entities, 
the extent to which steps have been or 
will be taken to ensure that charter 
schools within the State receive the 
funding needed to obtain adequate fa-
cilities; and 

(8) For previous grantees under the 
charter school facilities programs, 
their performance in implementing 
these grants. 

(d) Quality of project personnel. (15 
points) In determining the quality of 
project personnel, the Secretary con-
siders— 

(1) The qualifications of project per-
sonnel, including relevant training and 
experience, of the project manager and 
other members of the project team, in-
cluding consultants or subcontractors; 
and 

(2) The staffing plan for the grant 
project. (Approved by the Office of 
Management and Budget under control 
number 1855–0007) 

(Authority: 20 U.S.C. 7223; 1232) 

§ 225.12 What funding priority may the 
Secretary use in making a grant 
award? 

(a) The Secretary may award up to 15 
additional points under a competitive 
priority related to the capacity of 
charter schools to offer public school 

choice in those communities with the 
greatest need for this choice based on— 

(1) The extent to which the applicant 
would target services to geographic 
areas in which a large proportion or 
number of public schools have been 
identified for improvement, corrective 
action, or restructuring under Title I 
of the Elementary and Secondary Edu-
cation Act of 1965, as amended by the 
No Child Left Behind Act of 2001; 

(2) The extent to which the applicant 
would target services to geographic 
areas in which a large proportion of 
students perform below proficient on 
State academic assessments; and 

(3) The extent to which the applicant 
would target services to communities 
with large proportions of students from 
low-income families. 

(b) The Secretary may elect to— 
(1) Use this competitive priority only 

in certain years; and 
(2) Consider the points awarded under 

this priority only for proposals that ex-
hibit sufficient quality to warrant 
funding under the selection criteria in 
§ 225.11. (Approved by the Office of Man-
agement and Budget under control 
number 1855–0007) 

(Authority: 20 U.S.C. 7223; 1232) 

Subpart C—What Conditions Must 
Be Met by a Grantee? 

§ 225.20 When may a grantee draw 
down funds? 

(a) A grantee may draw down funds 
after it has signed a performance 
agreement acceptable to the Depart-
ment of Education and the grantee. 

(b) A grantee may draw down and 
spend a limited amount of funds prior 
to reaching an acceptable performance 
agreement provided that the grantee 
requests to draw down and spend a spe-
cific amount of funds and the Depart-
ment of Education approves the re-
quest in writing. 

(Authority: 20 U.S.C. 7223d) 

§ 225.21 What are some examples of 
impermissible uses of reserve ac-
count funds? 

(a) Grantees must not use reserve ac-
count funds to— 
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(1) Directly pay for a charter school’s 
construction, renovation, repair, or ac-
quisition; or 

(2) Provide a down payment on facili-
ties in order to secure loans for charter 
schools. A grantee may, however, use 
funds to guarantee a loan for the por-
tion of the loan that would otherwise 
have to be funded with a down pay-
ment. 

(b) In the event of a default of pay-
ment to lenders or contractors by a 
charter school whose loan or lease is 
guaranteed by reserve account funds, a 
grantee may use these funds to cover 
defaulted payments that are referenced 
under paragraph (a)(1) of this section. 

(Authority: 20 U.S.C. 7223d) 

PART 226—STATE CHARTER 
SCHOOL FACILITIES INCENTIVE 
PROGRAM 

Subpart A—General 

Sec. 
226.1 What is the State Charter School Fa-

cilities Incentive program? 
226.2 Who is eligible to receive a grant? 
226.3 What regulations apply to the State 

Charter School Facilities Incentive pro-
gram? 

226.4 What definitions apply to the State 
Charter School Facilities Incentive pro-
gram? 

Subpart B—How Does the Secretary Award 
a Grant? 

226.11 How does the Secretary evaluate an 
application? 

226.12 What selection criteria does the Sec-
retary use in evaluating an application 
for a State Charter School Facilities In-
centive program grant? 

226.13 What statutory funding priority does 
the Secretary use in making a grant 
award? 

226.14 What other funding priorities may 
the Secretary use in making a grant 
award? 

Subpart C—What Conditions Must Be Met 
by a Grantee? 

226.21 How may charter schools use these 
funds? 

226.22 May grantees use grant funds for ad-
ministrative costs? 

226.23 May charter schools use grant funds 
for administrative costs? 

AUTHORITY: 20 U.S.C. 1221e–3; 7221d(b), un-
less otherwise noted. 

SOURCE: 70 FR 75909, Dec. 21, 2005, unless 
otherwise noted. 

Subpart A—General 

§ 226.1 What is the State Charter 
School Facilities Incentive pro-
gram? 

(a) The State Charter School Facili-
ties Incentive program provides grants 
to States to help charter schools pay 
for facilities. 

(b) Grantees must use these grants 
to— 

(1) Establish new per-pupil facilities 
aid programs for charter schools; 

(2) Enhance existing per-pupil facili-
ties aid programs for charter schools; 
or 

(3) Administer programs described 
under paragraphs (b)(1) and (2) of this 
section. 

(Authority: 20 U.S.C. 7221d(b)) 

§ 226.2 Who is eligible to receive a 
grant? 

States are eligible to receive grants 
under this program. 

(Authority: 20 U.S.C. 7221(b)) 

§ 226.3 What regulations apply to the 
State Charter School Facilities In-
centive program? 

The following regulations apply to 
the State Charter School Facilities In-
centive program: 

(a) The Education Department Gen-
eral Administrative Regulations 
(EDGAR) as follows: 

(1) 34 CFR part 74 (Administration of 
Grants and Agreements with Institu-
tions of Higher Education, Hospitals, 
and other Non-Profit Organizations). 

(2) 34 CFR part 75 (Direct Grant Pro-
grams). 

(3) 34 CFR part 77 (Definitions that 
Apply to Department Regulations). 

(4) 34 CFR part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 

(5) 34 CFR part 80 (Uniform Adminis-
trative Requirements for Grants and 
Cooperative Agreements to State and 
Local Governments). 

(6) 34 CFR part 81 (General Education 
Provisions Act—Enforcement). 

(7) 34 CFR part 82 (New Restrictions 
on Lobbying). 
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